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THE ROLE AND VALUE OF A SHADOW PROGRAM IN THE
LAw SCHOOL CURRICULUM
Robert Hornstein*
I. INTRODUCTION

In the firmament of legal education, there has been a rising crescendo
for change in the way law students are educated and trained.' Demands
for reform include both criticism of the traditional doctrinal classroom case
method of instruction used in law schools across the nation and the need to
provide law students with more skills-based instruction.2 In 2007, the calls
*
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Blocker, and Angela Bussone provided excellent research assistance. I am grateful to each of them. I
also wish to thank my dean, Peter Goplerud, and the Florida Coastal School of Law Summer Research
Grant Program for their generous support. The Florida Coastal School of Law library staff, as always,
was enormously helpful and always generous with their assistance.
1. See generally Kara Abramson, "Art for a Better Life:" A New Image of American Legal Edu-

cation, 2006 BYU EDUC. & L.J. 227, 292 (2006) (arguing that "[t]raditional legal education-case analysis as fleshed out through the Socratic method-provides only a limited narrative of the law"); Steven
C. Bennett, When Will Law School Change?, 89 NEB. L. REV. 87, 88 (2010) (noting that several studies

and reports have expressed "concerns about producing lawyers who lack a commitment to professional
responsibility"); Lauren Carasik, Renaissance or Retrenchment: Legal Education at a Crossroads, 44
IND. L. REV. 735, 736 (2011) (referencing the MacCrate Report and the Carnegie Report as highlighting "the shortcomings of legal education"); Erwin Chemerinsky, Rethinking Legal Education,43 HARV.
C.R.-C.L. L. REV. 595, 596 (2008) (stating he "believe[s] that it is long overdue for law schools to do
more to emphasize experiential education"); Jessica Dopierala, Bridging the Gap Between Theory and
Practice: Why Are Students Falling Off the Bridge and What Are Law Schools Doing to Catch Them?, 85
U. DET. MERCY L. REV. 429, 429 (2008) (bemoaning the idea that "[t]he juris doctorate is one of the
few professional degrees that does not require any clinical training as a prerequisite to admission to the
specialty"); Harry T. Edwards, The Growing Disjunction Between Legal Education and the Legal Pro-

fession, 91

MICH.

L. REV. 34, 58 (1992) (commenting that "law students receive [only] a rudimentary

doctrinal education ... [which] constitutes part of the growing disjunction between legal education and
the legal profession"); Russell Engler, From 10 to 20: A Guide to Utilizing the MacCrate Report Over
the Next Decade, 23 PACE L. REV. 519, 523 (2003) ("The calls for accountability in legal education have
increased in recent years. . . ."); Steven I. Friedland, How We Teach: A Survey of Teaching Techniques
in American Law Schools, 20 SEATrLE U. L. REV. 1, 34 (1996) (providing the results of a nationwide
survey of law school professors which showed that the professors expressed desires for "more variety in

legal pedagogy, such as cooperative and collaborative learning techniques"); Mathew D. Staver, Liberty
University's Lawyering Skills Program:IntegratingLegal Theory In A Practice-OrientedCurriculum, 39

U. TOL. L. REv. 383, 384-85 (2008) (arguing that law schools are still not preparing law students for the
practice of law and that skills training continues to suffer); Nicholas S. Zeppos, 2007 Symposium on the
Future of Legal Education, 60 VAND. L. REV. 325, 326 (2007) (discussing the idea of reorganizing the
law school experience "as an apprenticeship program").
2. See David D. Garner, The Continuing Vitality of the Case Method in the Twenty-First Century, 2000 BYU EDUC. & L.J. 307, 307 (2000) (tracing the history of the case method and examining
some of its criticisms); Alex M. Johnson, Jr., Think Like a Lawyer, Work Like a Machine: The Dissonance Between Law School and Law Practice, 64 S. CAL. L. REV. 1231, 1252 (1991) (describing "not

only [the failure of law schools] to educate their students in legal doctrine and rigorous analytical thinking beyond the first year, but [] also [the failure] to impart the proper state of mind for legal practice");
Shirley Lung, The Problem Method: No Simple Solution, 45 WILLAMETrE L. REV. 723, 730-31 (2009)

(explaining that "a significant failure of the case method by many accounts is that frequently it is doctrine-centric rather than skills or practice-oriented"); Walter Otto Weyrauch, Fact Consciousness,46 J.
LEGAL EDuc. 263, 263 (1996) (criticizing the case method as an ineffective means of teaching students);
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for change in how law schools educate law students gained renewed momentum with the publication of the Carnegie Foundation for the Advancement of Teaching's report, Educating Lawyers: Preparation for the

Profession of Law.' The Carnegie Report emphasized the need for developing a "single educational framework" that would encompass "formal
knowledge" and the "experience of practice."' Among the many issues
addressed in the Carnegie Report, bridging "analytical and practical
knowledge" was identified as an "urgent need."'
Both criticism of legal education and calls for reform, however, are not
new. 6 In fact, they have a rather rich historical pedigree. Fifteen years
see also Ronald Chester & Scott E. Alumbaugh, Functionalizing First- Year Legal Education: Toward a
New Pedagogical Jurisprudence, 25 U.C. DAVIS L. REV. 21, 24 (1991) (contending that "the most salient
defect of the current structure of legal education is that it does not adequately prepare the student to
practice law"); Eric J. Gouvin, Teaching Business Lawyering in Law Schools: A Candid Assessment of
the Challenges and Some Suggestions for Moving Ahead, 78 UMKC L. REV. 429, 430 (2009) (commenting that "[w]hile law schools do a decent job of educating students about the substantive law, they do
not do a very good job of training them in the practice skills that lawyers need, sensitizing them to the
ethical obligations of lawyers in their various roles, or inculcating in them the professional norms, values and practices of lawyers."); Rebecca L. Sandefur & Jeffrey Selbin, The Clinic Effect, 16 CLINICAL L.
REV. 57, 58 (2009) (arguing that law schools teach students to think like lawyers but not to act like them
[and] . . . while law schools prepare students to reason analytically (the cognitive dimension), they
neither prepare students adequately for the practice of law (the skills dimension), nor instill in them
sufficiently a sense of professional responsibility and public obligation (the civic dimension)); contra
Patricia Mell, Taking Socrates' Pulse: Does the Socratic Method have Continuing Vitality in 2002?, 81
MICH. B.J. 46, 46 (2002) (acknowledging criticism of the Socratic method but noting many practical
reasons, including class size, why the method still maintains viability in the classroom).
3. WILLIAM M. SULLIVAN ET AL., CARNEGIE FOUND. ADVANCEMENT TEACHING, EDUCATING
LAWYERS: PREPARATION FOR THE PROFESSION OF LAw (2007) [hereinafter CARNEGIE REPORT].
4. Id. at 12. The Carnegie Report's reforms for legal education are founded on 1) a platform of
three apprenticeships that should inform how law schools educate and train law students, 2) cognitive
thinking as a professional and practice expertise, and 3) professional identity rooted in a professional
value system. Id. at 10-11, 28. The authors of the Carnegie Report endorsed what they call an "integrative strategy," which is informed by the core insight that "each aspect of the legal apprenticeshipcognitive, the practical, and the ethical-social-takes on part of its character from the kind of relationship it has with the others." Id. at 191.
5. Id. at 12.
6. See, e.g., Anthony G. Amsterdam, Clinical Legal Education-A 21st Century Perspective, 34
J. LEGAL EDUc. 612, 615-16 (1984); Robert A. Gorman, Legal Education at the End of the Century: An
Introduction, 32 J. LEGAL EDuc. 315 (1982) (noting that criticism of legal education dates back to 1921
in an essay written by Alfred Z. Reed); Geoffrey C. Hazard, Jr., Curriculum Structure and Faculty
Structure, 35 J. LEGAL EDUc. 326, 329 (1985) (noting that "[t]he law school curriculum has [not
changed in] twenty-five years"); Frank I. Michelman, The Parts and the Whole: Non-Euclidean Curricular Geometry, 32 J. LEGAL EDuc. 352, 352 (1982) (quoting Woodrow Wilson as saying, "Changing a
curriculum is like trying to move a graveyard."); Paul F. Teich, Research on American Law Teaching: Is
There a Case Against the Case System?, 36 J. LEGAL. EDuc. 167, 167 (1986) (noting that "[f]or over one
century legal scholars, jurists, practitioners, and law students . . . have debated various teaching methods as the 'best teaching method' in law schools"); see also Roy T. Stuckey, Education for the Practice
of Law: The Times They Are A-Changin', 75 NEB. L. REV. 648, 651-52 (1996) (explaining that calls to
reform legal education began shortly after the formation of the American Bar Association in 1878 and
have continued since that time).
In 1921, the Carnegie Foundation for the Advancement of Teaching supported a study conducted by
Alfred Z. Reed calling for changes in how law students were educated. The study, called the Reed
Report, recommended two years of pre-law education, practical skills training, and instruction in legal
theory. See ALFRED Z. REED, CARNEGIE FOUND. ADVANCEMENT TEACHING, TRAINING FOR THE PUBLIC PROFESSION OF THE LAw (Arno Press Inc. 1976) (1921); see also PAUL D. CARRINGTON, TRAINING
FOR THE PUBLIC PROFESSIONS OF THE LAw, 1971: A REPORT TO THE ASSOCIATION OF AMERICAN LAW
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before the publication of the Carnegie Report, the American Bar Association's Council of the Section of Legal Education and Admissions to the Bar
Task Force on Law Schools and the Profession issued the highly influential
MacCrate Report, which carefully examined the types of skills and professional values lawyers must have to represent clients.7 The MacCrate Report looked at what law schools were doing to prepare students to meet the
challenges of practice and how they might better prepare students for the
practice of law. The years following the publication of the MacCrate Report witnessed increased attention to skills-based instruction in the law
school curriculum and in clinical instruction.8
In a 1935 address entitled On What Is Wrong With So-Called Legal

Education, Karl Llewellyn offered up the pointed observation that "law
school education, even in the best schools, is then, so inadequate, wasteful,
blind and foul that it will take twenty years of unremitting effort to make it
half-way equal to its job."9 Certainly, legal education has undergone many
changes since Llewellyn leveled his criticisms in 1935, but for many in the
legal academy, as well as for those outside the academy, reform has nevertheless been too slow and too little to keep pace with the rapid changes
occurring in society that impact the development and practice of law.1 o Almost eight decades later, Llewellyn's call to reform how law schools educate and prepare law students for the practice of law was echoed in a
November 2011 New York Times editorial:
(1971), reprinted in HERBERT L. PACKER & THOMAS EHRLICH, NEw DIRECTIONS IN LEGAL
93, 97 (1972) [hereinafter CARRINGTON REPORT] (recommending substantial changes to
legal education, including greater emphasis on "education that corresponds to the varied needs of the
public" and greater attention legal skills); A.B.A. SECTION OF LEGAL EDUC. & ADMISSIONS TO THE
SCHOOLS

EDUCATION

BAR, REPORT AND RECOMMENDATIONS

OF THE TASK FORCE ON LAWYER COMPETENCY: THE ROLE OF

THE LAW SCHOOLS (1979) [hereinafter CRAMTON REPORT] (calling for law schools to provide an "inte-

grated learning experience" that permits students to learn by doing under the supervision of a mentor).
7. A.B.A. SECTION OF LEGAL EDUC. & ADMISSIONS TO THE BAR, AN EDUCATIONAL CONTINuum-REPORT OF THE TASK FORCE ON LAW SCHOOLS AND THE PROFESSION: NARROWING THE GAP,

6-7 (1992) [hereinafter MACCRATE REPORT].

8. Catherine Greene Burnett & Eden Harrington, Law Schools Working Together to Increase
Access to Justice, 51 S. TEX. L. REV. 689, 695 n.20 (2010) (explaining that "[b]eginning in the 1990s, as a
consequence of the MacCrate Report, American law schools saw an increased pedagogical focus on
their clinics in addition to the historical emphasis on legal-aid and public-service."); Patrick Longan,
Teaching Professionalism,60 MERCER L. REV. 659, 660 (2009) (stating that after the publication of the
MacCrate Report "law schools made even greater efforts to include skills training of various sorts in
their curricula."). But see Russell Engler, The MacCrate Report Turns 10: Assessing Its Impact and
Identifying Gaps We Should Seek to Narrow, 8 CLINICAL L. REV. 109, 144-46 (2001) (observing that
"[t]he MacCrate Report's greatest success might be as an effective organizing tool for the activities and
thinking of clinical teachers and proponents of clinical legal education [but] [alt the same time, however, there is little evidence to believe that the MacCrate Report transformed legal education, or led to
sweeping changes when measured by the more ambitious criteria or goals.").
9. Karl N. Llewellyn, On What Is Wrong with So-Called Legal Education, 35 COLUM. L. REV.
651, 678 (1935).
10. See Roy STUCKEY ET AL., BEST PRACICES FOR LEGAL EDUCATION: A VISION AND A

MAP 12 (2007) [hereinafter BEST PRACTICES], availableat http://law.sc.edu/faculty/stuckey/best
practices/best-practices-full.pdf (contending that "[w]ithout clearer guidance from the accreditation
standards and without any significant internal or external motivators to change the status quo, law
schools have been slow to consider the implications of the ABA's mandate to prepare students for
effective and responsible participation in the legal profession."); see also Christine Pedigo Bartholomew
& Johanna Oreskovic, Normalizing Trepidation and Anxiety, 48 Duo. L. REV 349, 352, 358 (2010)
ROAD
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American legal education is in crisis ....
Addressing these issues requires changing legal education
and how the profession sees its responsibility to serve the
public interest as well as clients. Some schools are moving
in promising directions. The majority are still stuck in an
outdated instructional and business model.

In American law schools, the choice is not between teaching
legal theory or practice; the task is to teach useful legal
ideas and skills in more effective ways. The case method
has been the foundation of legal education for 140 years. Its
premise was that students would learn legal reasoning by
studying appellate rulings. That approach treated law as a
form of science and as a source of truth.
That vision was dated by the 1920s. It was a relic by the
1960s. Law is now regarded as a means rather than an end,
a tool for solving problems. In reforming themselves, law
schools have the chance to help reinvigorate the legal profession and rebuild public confidence in what lawyers can
provide.'"
Several days before the appearance of this editorial, the Times ran a
front-page article that chronicled the growing chorus of criticism from the
private bar and from law firm clients that characterized newly hired law
school graduates as professionally unprepared to handle client matters.12
(commenting that "law schools are inherently slow at implementing change" and that while laws are
attempting to close the gap between academic instruction and the practice of law, "the remedies may be
too little, too late"); Bennett, supra note 1, at 103 (observing that "[d]espite long-standing recognition
of the need for reform of legal education, law schools have demonstrated persistent and powerful resistance to change."); Justine A. Dunlap, "I'dJust As Soon Flunk You As Look at You?" The Evolution to
Humanizing in a Large Classroom, 47 WASHBURN L.J. 389, 389 (2008) (arguing that traditional methods of "teaching are solidly entrenched, so efforts to change have been slow in coming."); Staver, supra
note 1, at 384 (stating that while "[a]cknowledging the criticisms against legal education is one thing,
making radical changes is another matter altogether" and that change has been slow).
11. Editorial, Legal Education Reform, N.Y. TIMES, Nov. 26, 2011, at A18, available at www.ny
times.com/2011/11/26/opinion/legal-education-reform.html?_r=1.
12. David Segal, What They Don't Teach Law Students: Lawyering, N.Y. TIMES, Nov. 20, 2011, at
Al, available at http://www.nytimes.com/2011/11/20/business/after-law-school-associates-learn-to-belawyers.html?=all. See generally A. Christopher Bryant, Reading the Law in the Office of Calvin
Fletcher: The Apprenticeship System and the Practice of Law in Frontier Indiana, 1 NEv. L.J. 19, 34
(2001) (observing that "[c]ontemporary lawyers and judges frequently bemoan the fact that newly
minted law-school graduates are not better prepared for the practical challenges of the first few years of
the profession."); William R. Trail & William D. Underwood, The Decline of ProfessionalLegal Training and a Proposalfor Its Revitalization in Professional Law Schools, 48 BAYLOR L. REv. 201, 202
(1996) (observing that "preparing students to 'learn to practice law' has historically focused on teaching
students to think like lawyers, [but] law schools have been challenged to assume greater responsibility
for preparing students to practice law upon graduation, rather than simply preparing students to learn
to practice law after graduation."); Ursula H. Weigold, The Attorney-Client Privilege as an Obstacle to
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The Times article reported on the ongoing debate over the relevance of
practical training in the law school curriculum-explaining that "critics are
fighting both tradition and the legal academy's peculiar set of neuroses.""
Despite tradition and the natural resistance to change encountered in any
large enterprise, there have been important changes in legal education in
the past several decades.1 4 That still more reform across the spectrum of
legal instruction is needed, however, is not open to serious dispute. The
rich and thoughtful body of scholarship on the need for ongoing curricular
change in legal education, including greater infusion of practice-skills instruction, documents the legal academy's interest in and commitment to
reform.1 5
In some measure, though, the 2011 Times article, pointedly titled What
They Don't Teach Law Students: Lawyering, serves to authenticate the fre-

quently recounted apocryphal tale of the young lawyer who, when asked by
a senior partner on his first day of work to file a pleading at the courthouse,
does not know how to get to the courthouse. This apocryphal tale, however, illustrates an important point in Karl Llewellyn's 1935 address. Llewellyn observed that "not rules but doing is what we seek to train [law
students] for."1 6 According to Llewellyn, "the thing remains the doing.""
Indeed, the new lawyer needs to know how to get to the courthouse, but
once inside the courthouse, he needs to know what to do. In the broadest
sense, Karl Llewellyn's concept of "doing" is at the nub of the calls to make
the Professional and Ethical Development of Law Students, 33 PEPP. L. REV. 677, 678 (2006) (arguing
that "in most American law schools, students may graduate having very little practice or experience in
many of the skills that lawyers must possess to represent clients competently and ethically."); Gary
Blankenship, Law Schools: Time to Get Practical?FLA. BAR NEws, August 1, 2009 at 1, 14, available at
http://www.floridabar.org/DIVCOMIJN/JNNews.nsflArticles?OpenView (reporting on the symposium
at an annual Florida Bar convention devoted to examining what law schools are doing right and wrong,
including not preparing students for the practice of law).
13. Segal, supra note 12, at 2. See also Jim Secreto, Transparency:The Cure for America's Ailing
Law Schools, NAT'L L.J., April 11, 2011, at 43, available at 2011 LEXIS NTLAWJ (asserting that "protected by the privilege of tenure, the legal academy has thus far faced little pressure to prepare their
students for practice-preferring instead to ponder the important (though ... impractical) questions of
justice and . . . theory."); But see Karen Sloan, Law School Innovators, NAT'L L.J., June 4, 2012, at 11,
available at 2012 LEXIS NTLAWJ (reporting on how several law schools have developed innovative
programs in response to the demand for curriculum change)
14. While law schools in many respects have been tradition-bound regarding both the content of
the standard curriculum and the academic study model of legal education, the last few decades have
witnessed a number of significant changes. Lawyering skills, clinical and externship programs, the development of skill-labs, the expansion of elective courses, the establishment of legal writing programs, a
greater emphasis on professionalism, and movement toward bridging the gap between doctrinal instruction and skills instruction are all easily recognizable signposts in virtually every American law school
today. See infra notes 20-22 and accompanying text.
Not everyone in the academy or in the profession is convinced that the changes that have been implemented by law schools have been enough. Susan Hackett, an executive with a legal consulting firm
opined in a recent National Law Journal article that the curriculum changes adopted by law schools
have been little more than "tweaking around the edges" and that law schools "are rearranging the deck
chairs on the Titanic." Karen Sloan, Stuck in the Past, NAT'L L.J., Jan. 16, 2012, at 1, 4-5, available at
2012 LEXIS NTLAWJ.
15. See, e.g., Harriet Katz, Evaluating the Skills Curriculum: Challenges and Opportunitiesfor
Law Schools, 59 MERCER L. REV. 909 (2008); see also supra notes 1-2 and accompanying text.
16. Llewellyn, supra note 9, at 654.
17. Id.
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legal education more responsive and relevant to the skills students must
have to be effective and competent lawyers." This is the case whether the
"doing" is in the context of a litigation-based practice, a transactional practice, or perhaps, governmental service."
In today's law schools, most skills instruction or experiential-based education takes place in a clinical setting,2 0 in the context of an externship,2 1
or in a skills lab course that can be either a simulated-based skills lab or

18. See Karen Sloan, Holding Schools Accountable, NAT'L L.J., Feb. 22, 2010, at 1, 11, available
at 2010 LEXIS NTLAWJ (reporting on the American Bar's Association's push to add student outcomes
to accreditation standards and suggesting that "the proposed standards would help solidify a philosophical shift that is taking place throughout legal education that emphasizes the responsibility of law
schools to teach students to be lawyers, not just to think like them."). Importantly, though, the MacCrate Report candidly pointed out that "it has long been apparent that American law schools cannot
reasonably be expected to shoulder the task of converting even very able students into full-fledged
lawyers licensed to handle legal matters." MACCRATE REPORT, supra note 7, at 8. According to the
MacCrate Report, "the task of educating students to assume full responsibilities of a lawyer is a continuing process." Id.
19. See, e.g., Erica M. Eisinger, The Externship Class Requirement: An Idea Whose Time Has
Passed, 10 CLINICAL L. REV. 659, 669 (2004) (recounting that when she asked the field supervisor of a
student extern what the school could do to assist the efficacy of the program, "the field supervisor of a
National Labor Relations Board placement told [her] he wants students to come to the placement
equipped with an ability to take an affidavit from a charging party."); Robert C. Illig, The Oregon
Method: An Alternative Model for Teaching TransactionalLaw, 59 J. LEGAL EDUc. 221, 221 (2009)
(commenting that while law schools have introduced "clinics, externships and other skills-based learning opportunities" for transactional law students, there is still a failure to provide a "comprehensive
view of how deals are actually accomplished."); Kelly S. Terry, Externships: A Signature Pedagogyfor
the Apprenticeship of ProfessionalIdentity and Purpose, 59 J. LEGAL EDUc. 240, 255 (2009) (noting that
"[e]xternship work experiences .. . can enhance the development of professional identity by engaging
students in public service."); see also Katz, supra note 15, at 922 (contending that "[c]reative efforts to
develop a diverse program of skill instruction may include not only traditional categories of litigation
and transactions, but also practice tasks such as business formation, legislation drafting, or persuasion in
argument.").
20. See, e.g., Margaret Martin Barry, Jon C. Dubin & Peter A. Joy, Clinical Education for This
Millennium: The Third Wave, 7 CLINICAL. L. REV. 1, 6 (2000) (detailing the historical development of
the first wave of clinical programs in modern law schools); Frank S. Bloch, The Case for Clinical Scholarship, 6 INT'L J. CLINICAL LEGAL EDUC. 7, 8 (2004) ("In its most basic form, clinical legal education
has two complementary aims: promoting professional skills training . . . and supporting law school
involvement in public service"); Ralph S. Tyler & Robert S. Catz, The Contradictionsof Clinical Legal
Education, 29 CLEV. ST. L. REV. 693, 694 (1980) ("The central theory of clinical legal education is that
students learn about law and lawyering by performing lawyering tasks.").
21. See generally, James H. Backman, Externships and New Lawyer Mentoring: The Practicing
Lawyer's Role in Educating New Lawyers, 24 BYU J. PuB. L. 65, 85 (2009) (contending that
"[e]xternships are the best example of valuable opportunities for students to work on actual cases and
transactions in law offices as part of their law school curriculum."); Cynthia Baker & Robert Lancaster,
Under Pressure: Rethinking Externships in a Bleak Economy, 17 CLINICAL L. REV. 71, 93 (2010) (acknowledging that while "externships provide a less expensive model than live client clinics ... they
require[d] much more individualized faculty time and attention"); Christopher T. Cunniffe, The Case
for the Alternative Third-Year Program, 61 ALB. L. REV. 85, 119 (1997) (arguing that "[t]he educational
value of externships lies in the authentic immersion of the student in a professional setting."); Mary Jo
Eyster, Designing and Teaching the Large Externship Clinic, 5 CLINICAL L. REV. 347, 349 (1999)
(describing the nature, purpose and various models of externships); Robert F. Seibel & Linda H. Morton, Field Placement Programs: Practices, Problems And Possibilities,2 CLINICAL L. REV. 413 (1996)
(conducting nationwide survey of externships during the 1992-1993 school year and carefully analyzing
the collected data to evaluate existing programs and provide clearinghouse for those interested in developing externship programs).
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one in which a live client matter is used as the instructional platform.2 2 In
this Article, I examine the role, value, and efficacy of a shadow program in
the law school curriculum. Using the experience of Florida Coastal School
of Law in developing and implementing a shadow program in late 2008, I
demonstrate how and why a shadow program can be an effective instructional platform for exposing law students to what Llewellyn calls the "doing" of the law as well as to the basic tenets and culture of professionalism.
In Part II, I explain the concept of a shadow program. Part III briefly recounts the history and development of Florida Coastal's program. Part IV
examines the operation and management of the program. Finally, in Part
V, I examine and discuss the various ways in which the use of a shadow
program can support and enrich both doctrinal and skills instruction and
expose students to the basic tenets of professionalism and ethics.
II.

DEFINING THE CONCEPT OF A SHADOW PROGRAM

Perhaps the best place to begin is with an explanation of the purpose
and nature of a shadow program to demonstrate how it can support the
training and development of law students. Simply put, a shadow program
exposes students to the many different day-to-day facets of the practice of
law by allowing students to shadow lawyers and judges in a wide array of
civil and criminal judicial proceedings, as well as in other representational
activities that may or may not be part of an actual contested dispute. It
offers students a window into the mechanics of lawyering and exposes them
to the socio-cultural norms, values, and mores of the profession.23 A
22. See, e.g., Paul S. Ferber, Adult Learning Theory and Simulations-DesigningSimulations to
Educate Lawyers, 9 CLINICAL L. REV. 417, 421 (2002) (noting that "[t]he simple simulation is powerful,
relatively easy to design and implement, and lends itself to use in almost any type or subject of learning."); Deborah Maranville, Passion, Context, and Lawyering Skills: Choosing Among Simulated and
Real Clinical Experiences, 7 CLINICAL L. REV. 123, 123 n.4 (2000) (explaining that the "last third of the
twentieth century has witnessed a significant growth in the introduction into many law schools of simulation exercises and real clinical experiences" and that the common typology used to characterize live
from simulated skills courses should be replaced with a three-part framework based on the principal
achievements of clinical-type instruction: generating passion, providing context, and teaching lawyering
skills); Don Peters, Using Simulation Approaches in Large Enrolment Law Classes, 6 J. PRoF. LEGAL
EDuc. 36, 40 (1988) ("Simulations are unsurpassed to bring the human elements of law dramatically
into large enrolment [sic] classes for discussion and analysis."); see also Heidi Gorovitz Robertson,
Methods for Teaching Environmental Law: Some Thoughts on ProvidingAccess to the Environmental
Law System, 23 COLUM. J. ENVTL. L. 237, 261-63 (1998) (explaining the use of a skills lab to supplement and support instruction in a traditional doctrinal class); Karen Sloan, Reality's Knocking; The
Ivory Tower Gives Way to the Real World's Demands, NAT'L L.J., Sep. 7,2009, at 1, 15, available at 2009
LEXIS NTLAWJ (reporting on Washington and Lee University School of Law's adoption of a thirdyear curriculum that incorporates simulated and practice-based lawyering experiences). See generally
BEST PRACTICES, supra note 10 (explaining the nature of experiential courses, ranging from simulationbased courses to externships, and establishing a set of best practices for delivering instruction in these
types of courses).
23. Florida Coastal's Shadow Program was a 2010 recipient of the American Bar Association's
E. Smythe Gambrell Professionalism Award. Archive Award Recipients, ABA, http://www.american
bar.org/groups/_responsibility/committees commissions/standingcommitteeonprofessionalism2/professionalismhomepage/prevwinnersl/archiveawardrecipients.html (last visited Nov. 11, 2012). The ABA
gives this award to projects that contribute to the understanding of professionalism among lawyers.
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shadow program also serves to bridge doctrinal instruction and skills instruction-again, solely through observation.
Nearly anyone who has eaten at a restaurant at one time or another
has observed a type of shadow program. Most of us can recall instances
when a waitress or waiter has arrived at the table, ready to take our order,
with another young man or woman standing to the side or behind them.
That other young man or woman is learning how to wait tables through
observation-or shadowing. 24 Shadowing has also played an important
role in the development of young lawyers for generations and was a critical
element of the apprenticeship model of legal training that predominated in
the nineteenth century prior to the development of the modern law
school." The authors of the Carnegie Report noted the role and value of
practice-based observation in the context of an apprenticeship:
Much of the learning in apprenticeship is by observation
and imitation because much of what experts know is tacit.
It can be passed on by example, but often it cannot be fully
24. Observation has long been an element of medical education and training. The Perelman
School of Medicine of the University of Pennsylvania operates a shadow program that permits students
to observe faculty working in the operating room and interacting with patients during office hours. The
program is intended to allow medical students to "become comfortable in the field, without the pressure of grades or evaluations." Shadowing Program, PENN MED., http://www.uphs.upenn.edu/surgery/
Education/medical students/shadowing-program.html (last visited Nov. 11, 2012).
25. Suzanne Valdez Carey, An Essay on the Evolution of ClinicalLegal Education and its Impact
on Student Trial Practice, 51 U. KAN. L. REV. 509, 510 (2003) (explaining that "[pirior to the twentieth

century, formalized law school programs existed in America, but prospective lawyers were primarily
educated and trained by the apprenticeship system [and that] [a]pprenticeship training, which varied
widely, consisted principally of apprentices 'reading law' derived from cases and textbooks and observing real-life lawyering by practitioners who served as teachers and mentors."); Mark L. Jones, Fundamental Dimensions of Law and Legal Education:An Historical Framework-A History of U.S. Legal
Education Phase I: From the Founding of the Republic Until the 1860s, 39 J. MARSHALL L. REV. 1041,

1180 (2006) (pointing out that "[alnother element of apprenticeship training was the apprentice's observation of the practice, and doubtless this would also have included observing the conduct of cases in
court."). See generally William P. Quigley, Introduction to Clinical Teachingfor the New Clinical Law
Professor: A View From the First Floor, 28 AKRON L. REV. 463, 465-71 (1995) (explaining the brief
history of apprenticeships in the legal profession and how it fell into disfavor with the development of
modem law schools). Delaware conditions admission to its state bar upon completion of a five-month
clerkship that is based on an apprenticeship model. DEL. Sup. CT. R. 52(a)(8). See also Hon. Randy J.
Holland, The Delaware Clerkship Requirement: A Long-Standing Tradition, B.

EXAMINER

28 (Nov.

2009), http://courts.delaware.gov/bbe/docs/.pdf (examining history and purpose of Delaware's requirement that all applicants to the bar complete a clerkship under supervision of a member of the Delaware
bar). Delaware's clerkship process places an applicant under the supervision of a member of the Delaware Bar, called a preceptor. See Memorandum from the Board of Bar Examiners to Preceptors, Re:
Preceptor Duties and Clerkship Requirements (Jan. 3, 2012), http://courts.delaware.gov/bbe/docs/2012
PreceptorDutiesandClerkshipRequirements.pdf (explaining that a preceptor has an "unique opportunity to be a guiding force and mentor to an applicant . . . [and] to impart principles of appropriate
lawyer conduct as a member of the Delaware Bar."). South Carolina is another jurisdiction that has a
limited type of shadowing program requirement for any attorney who appears "in any matter in any
South Carolina court." S.C. Arr Cr. R. 403 Before an attorney may appear alone as counsel in any
matter, the rule requires certification that the lawyer has had four different types of trial experiences.
This requirement can be satisfied through actual participation in a trial with another lawyer who has
already satisfied the rule, observation, or participation in an approved judicial observation or experience program. Id. at 403(b)-(c). South Carolina's program is more limited in scope than Delaware's
clerkership requirements.
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articulated. By carefully observing expert performance,
however, learning theorists argue, it is possible to render
important aspects of practice explicit. As in the case of the
simulation techniques employed in clinical domains, these
articulations of good performance can then become objects
of imitation and practice for learners.2 6
By participating in a shadow program, the law student acquires knowledge through the process of observation. The acquired knowledge can be
the technique of examining a witness at trial, taking or defending a deposition, or conducting a settlement conference. From the mechanics of making an opening statement to conducting a real estate closing, students can
acquire a great deal of knowledge about both the process of lawyering as
well as the process of the law through a shadow program. Additionally, a
shadow program can serve as an effective platform to expose students to a
culture of professional values, learned through observing the myriad of interactions that take place between lawyers, clients, and judges. Professor
Ursula Weigold cogently explained the importance of observation in the
training and development of law students:
In addition to learning by hands-on practice and experience, students can absorb a great deal just by observing
practicing lawyers at work with clients. Observation can improve a student's own lawyering skills by making an abstract
problem concrete and by helping the student understand the
demands and dynamics of a lawyering situation. Observing
the interactions between an experienced attorney and client
can teach students about the subtleties of client characteristics, behavior, and needs, as well as about the required attention, flexibility, and responses a lawyer must use to guide
26. CARNEGIE REPORT, supra note 3, at 26; see e.g., Backman, supra note 21, at 96 (describing
the manner of learning by "observing, modeling, acting, and receiving feedback"); Beth D. Cohen,
Legal Learning for Life: Legal Immersion Fluency Education (LIFE), 43 HARV. C.R.-C.L. L. REv. 605,
605 (2008) (stating that the immersion method helps law students "learn the language of the law" by
such methods as "court visits[] and shadowing practitioners into and throughout the legal education");
G.M. Filisko, Summer Shadows, 94 A.B.A. J. 25 (2008) (noting that the shadowing process allows law
students to learn the nuances of practicing attorneys and "procedure[s] for each stage of the process");
Kandis Scott, Non-Analytical Thinking in Law Practice: Blinking in the Forest, 12

CLINICAL

L.

REV.

687, 691 (2006) (explaining that in the context of an apprenticeship, "[t]hrough direct observation the
novice would learn the art of lawyering from a mentor-model who repeatedly acts on implicit and
automatic understanding ... ."); Terry, supra note 19, at 255 (noting that watching "actual professionals
in practice, including judges, attorneys, and other officers of the legal system" help law students "continue their formation of professional identity"); Charles R. Toy, Commentary, Episodic Mentorship: A
Professionalism Tool We Should Sharpen, 88 MIcH. B. J. 14, 14-15 (2009) (discussing the interest of

Michigan law schools in adopting a program of episodic mentorship to provide their students the benefits of "engag[ing] experienced attorneys in discussion or ... shadowing."); cf Scott Westfahl, Response:
Time to Collaborate on Lawyer Development, 59 J. LEGAL EDUc. 645, 648 (2010) (noting that many
large firms are not waiting for "law schools to provide practical training [but are] intensifying their
training programs for first-year associates . . . as well as implementing approaches like 'shadowing'
senior partners").
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the working relationship. Students also can observe in a
meaningful context how ethical issues arise, and learn how a
lawyer recognizes and resolves them. Exposure to law practice may be the only way through which students can really
begin to understand the written and unwritten standards of
law practice and the degree to which those standards are
followed.27
Virtually every new lawyer starting out at a firm, large or small, has
shadowed a more senior lawyer to a deposition, hearing, settlement conference, client meeting, or any number of other activities a lawyer might be
called upon to do in practice. Both the National Law Journal and the Legal Times in recent years have reported on the development of formal apprenticeship programs at several large law firms.2 8 The articles identified
shadowing partners as a component of those law firm apprenticeship programs.2 9 While a formal apprenticeship program entails much more than
shadowing a senior lawyer, observation is the animating concept of a law
school shadow program.
III.

THE START OF FLORIDA COASTAL'S SHADOW PROGRAM

In September of 2007, I had recently joined the faculty at Florida
Coastal School of Law and was teaching civil procedure and poverty law.
Several weeks after the start of the fall semester, Terri Davlantes, our vicedean for academic affairs, inquired if I was interested in doing a stint in one
of our student clinics to cover for a colleague who, at the time, was pregnant and needed to take maternity leave sooner than expected. I, of
course, accepted the assignment, and the next semester found myself directing our Consumer Law Clinic. By way of brief explanation, I had previously been a legal services attorney who had practiced poverty law in
Mississippi, Delaware, and Florida, and Dean Davlantes thought I might be
interested in such an opportunity.
During that spring semester in 2008, I wanted to expose my clinical
students to the types of hearings they would be doing in the clinic, as well
as to the mediation process and to the taking and defending of depositions.
27. Weigold, supra note 12, at 690-91 (quoting Clinical Legal Educ. Ass'n, Best Practices for
Legal Education 151 (Dec. 15, 2005), http://professionalism.law.sc.eduldownloads/bestpractices/200512
15-Text.pdf) (footnotes omitted); see also Terry, supra note 19, at 243, 249 (explaining why an externship can "serve as a signature pedagogy for the apprenticeship of professional identity and purpose"
and explaining that another feature of an externship is observation that permits students to observe
"participants in the legal system in their professional roles.").
28. Jeff Jeffrey, For Some Firms, An Extra Step for The Newest Recruits, NAT'L L.J., June 29,
2009, at 1, availableat 2009 LEXIS NTLAWJ; Karen Sloan, The Apprentice: Three Firms Claim Success
With a New Model for Training and Mentoring Legal Associates, NAT'L L.J., June 14, 2010, at 1, available at 2010 LEXIS NTLAWJ. Since the publication of these articles, Howrey LLP has been dissolved.
See also Leslie A. Gordon, The Pipeline at Law Firms: DeferringAssociates-Cloud with a Silver Lining?, S.F. Arr'Y MAG., Spring 2010, at 14, 17, available at http://www.sfbar.orgIforms/sfam/q22010/deferredattorneys.pdf.
29. Jeffrey, supra note 28; Sloan, supra note 28.
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None of the students enrolled in the clinic that spring had observed any
type of court proceeding, so my aim was to get them into court to see how
pretrial motion hearings were conducted and argued. I wanted to familiarize them with the process of motion practice, provide them a context in
which to prepare for upcoming pretrial motions, and help them understand
that the process might differ depending on the judge, the opposing counsel,
and the nature of the disputed issue. Mediation and depositions were also
a part of the clinic practice, so I wanted them to observe those types of
proceedings as well. That semester, and the following summer, I was able
to arrange with several firms and state court judges to allow my students to
observe a number of these proceedings.
The idea of developing a formal shadow program for students across
the curriculum, however, first took shape at an early summer lunch in 2008
that I had with a lawyer in Holland & Knight's Jacksonville office-Buddy
Schulz, who I had contacted about summer opportunities for my clinic students to observe. Schulz was the former chairman of the firm's Litigation
Section and a member of the firm's Community Service Team. From that
summer lunch came a collaboration that resulted in Holland & Knight
serving as Florida Coastal's inaugural participating firm when the shadow
program was launched in November of 2008. Following that lunch, Buddy
Schulz presented the idea to Larry Hamilton, who was the current chairman of Holland & Knight's Jacksonville office's Litigation Department,
and I presented the idea to Terri Davlantes, Florida Coastal's vice-dean for
academic affairs. Dean Davlantes invited Professor Karen Millard, the
school's pro bono program director, to work on the project, and we
partnered in building the program.
Once Florida Coastal's dean, Peter Goplerud, endorsed the concept,
Florida Coastal's Information Technology Department was brought into
the process to design a website that would provide a functional platform
both for participating firms and judges to easily post case events and for
students to easily register for available shadow events. Buddy Searcy, the
Florida Coastal information technology specialist tasked with designing the
system, initially met with Holland & Knight's staff to solicit their input on
the design of the web platform and subsequently set out, in the space of a
few months, to design a web platform that combined simplicity, functionality, and elegance. The charge given to Florida Coastal's Information Technology Department was to design a system that was simple in organization,
and easily accessible to students and participating firms, minimizing administrative burdens on both participating firms and students. Buddy Searcy
accomplished this by selecting a Microsoft.Net web application utilizing
AJAX for a Web 2.0 experience. Importantly, the website stores user data
in a Microsoft SQL database which makes it very easy to generate data
reports. The website was designed with special attention to ease of use.
Further, the web platform was integrated with our active directory and
email system, permitting students to use their normal school username and
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password accounts to access the site. The early success of the program is in
large part a result of the design of the program's website.o
In the months before launching the program in the late fall of 2008,
Professor Karen Millard and I began recruiting local judges and law firms
to participate. We began the program with four participating judges and
firms, including Holland & Knight. One of the initial four judges was
United States District Court Judge Timothy Corrigan, whose participation
was critical to our ongoing recruitment efforts with both firms and members of the local judiciary. Our efforts to recruit both judges and law firms
remain ongoing. Currently, we have fourteen judges participating, three of
which are United States district court judges and three United States magistrate judges. Among our participating state court judges, we have one
who handles the county's probate docket, two are assigned to family court
matters, and the rest handle general civil or criminal matters. Our roster of
private law firms ranges from large firms to solo practitioners. In addition
to private firms, the United States Attorney's office in Jacksonville, the
United States Department of Housing and Urban Development's attorney
field office, and the local public defender's office participate in the program. We have also successfully recruited mediators to participate.
The program was formally launched with only a few weeks left in the
fall semester of 2008. Before posting our first events, however, we promoted the program among our student body though email notices and held
several informational sessions. Initially, the program was open only to
third-year students, but within the space of a year, we decided to open it to
all students. In those first few weeks of operation at the end of the fall
2008 semester, the program posted ten events.3 1 The second year of the
program the number of posted events increased to 126.32 Each subsequent
year has witnessed a steady increase in the number of posted events. In
2010, there were 405 posted shadow events, 731 events posted in 2011, and
821 posted events in 2012.33 Student participation has also grown since the
inception of the program. In those first few weeks of operation in 2008, we
had one student register and attend a shadow event.34 However, that number increased to 134 in 2010 and 204 in 2011.35 In 2011, students registered
to attend 531 different posted shadow events.3 6 Student participation in
30. Coastal Law Shadow Program, FLA. COASTAL ScH. L., https://shadow.fcsl.edu (last visited
Dec. 1, 2012).
31. E-mail from Buddy Searcy, Fla. Coastal Sch. of Law Info. Tech. Specialist, to author (June 30
2011, 04:36 EST) (on file with author) [hereinafter June 30 E-mail] (containing statistical reports on use
and operation of program.)
32. Id.

33. Id.; E-mail from Buddy Searcy, Fla. Coastal Sch. of Law Info. Tech. Specialist, to author (July
26, 2012, 05:03 EST) (on file with author) [hereinafter July 26 E-mail] (containing statistical reports on
use and operation of program for 2011 through 2012).
34. June 30 E-mail, supra note 31.
35. Id.; July 26 E-mail, supra note 33.
36. July 26 E-mail, supra note 33. This figure represents the total number of times a student
registered for a posted event. A student, however, is permitted to register for an unlimited number of
posted shadow events. In 2012, the total number of unique students participating declined by 68 from
the 204 unique students participating the previous year. Since the program began in 2008, students
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Florida Coastal's shadow program is voluntary, though some faculty members have required participation in different courses.
IV. LESSONs

LEARNED ABOUT MANAGING AND OPERATING
A SHADOW PROGRAM

There are several key elements to successfully managing and operating
a shadow program. First, the development of an effective web platform is
an essential foundational ingredient. The program's web platform is the
day-to-day pathway through which students and participating firms and
lawyers have contact with the program. For these reasons, the program's
web platform should be designed for accessibility and simplicity. There
should be open dialogue between the web platform designer and the
faculty advisors building the program. Professor Millard and I regularly
met with Florida Coastal's Information Technology Department to answer
questions about how the program would operate and to discuss particular
features and how they fit with our plans to operate the program. Thus, the
more information that is shared between the faculty members planning the
program and the web designer, the greater the likelihood of success in optimizing the efficacy of the web platform and strengthening the operational
features of the program.
Second, the program should have a sufficient inventory of posted
events to meet student demand and to provide students with an adequate
variety of shadowing events. Building capacity, however, takes time and
requires ongoing recruitment of firms and judges. Florida Coastal's early
recruitment efforts were initially aided by the fact that Holland & Knight,
one of the nation's leading law firms, served as our inaugural participating
law firm. You might say that we leveraged Holland & Knight's participation to recruit new firms. Similarly, the early and enthusiastic involvement
of United States District Court Judge Timothy Corrigan was also very helpful in recruiting both judges and law firms. A school contemplating developing a shadow program should identify a prominent local firm and
respected member of the judiciary to serve as inaugural participants in the
program.
Recruitment efforts have usually included an introductory letter with
descriptive information about the purpose and operation of the program,
followed by a meeting in chambers with the prospective participating judge
or a presentation to a firm's managing partner or administrator. For instance, my initial contact at the Jacksonville office of McGuireWoods LLP
was with the office's firm administrator. After speaking with her, I was
given time to make a presentation at the firm's regularly scheduled Litigation Department lunch meeting. In that particular instance, the presentation was made somewhat easier by the fact that a few weeks earlier, one of
the firm's attorneys had participated in a mediation at which one of our
have registered for 1304 separate shadow events. The total number of unique students who have attended one or more events since 2008 is 472.
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students was shadowing the mediator. Additionally, Professor Karen Millard and I have also spent mornings at the local courthouse dropping in on
state court judges to invite them to participate. Recruitment meetings can
run from thirty minutes to an hour and include a demonstration of how the
website works, with considerable attention given to explaining the purpose
of the program and the role of participating firms. Telephone contacts
have not proven as useful in recruiting as in-person meetings because a
meeting permits you to demonstrate the operation of the website and to
use the website to explain the mechanics of the program.
A frequently expressed concern at these initial recruitment meetings
from attorneys is the time commitment that will be required. One of the
strengths of a shadow program lies in the fact that it does not require any
significant time commitment by participating judges or law firms. A
shadow program is not a formal mentoring program, so there is no required
ongoing contact or communication between students and participating
judges and attorneys, nor is any such ongoing contact necessary for the
program to operate. Its sole purpose is to permit law students the opportunity to observe discrete lawyering activities and case proceedings. In fact,
the only point of contact between a student who has registered for a
shadow event and the participating judge or attorney is an automatically
generated email sent to the judge or attorney at the time that a student
registers for the posted event. When a student clicks on an event, the
shadow program website automatically sends the judge or attorney an
email notifying him or her of a student's registration for the event and of
the name of the student. If the student needs to cancel her registration for
a particular shadow event, the system generates a cancellation email to the
participating judge or law firm, notifying them that the particular student
has cancelled.
Beyond the initial email sent notifying a judge or attorney that a particular student has signed up for an event, there is no pre-event contact
between students and the participating judges and law firms. The student's
attendance at any particular posted shadow event is the beginning and end
of the participating firm or judge's involvement with that student. Therefore, at recruitment meetings with judges and law firms, it is important to
distinguish a shadow program from a mentoring program and to explain
how the students benefit from observational learning." Florida Coastal's
program was designed to avoid ongoing contact to minimize the burden on
participating attorneys, and the very nature of a shadow program does not
require any ongoing contact to successfully carry out its instructional purpose. For this reason, Florida Coastal's shadow students have no contact
with the participating judge or attorney before the event or after it has
37. See generally Backman, supra note 21 (arguing for a greater use and development of mentoring opportunities for law students); Patrick J. Schiltz, Making Ethical Lawyers, 45 S. TEX. L. REv. 875
(2004) (describing the University of St. Thomas (Minnesota) School of Law mentoring program and the

need and importance of mentoring).
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concluded unless that participating judge or attorney wishes to meet with
students before or after the proceeding.
Notwithstanding this important distinguishing feature of a shadow
program, a fair number of the judges who participate, along with a number
of participating attorneys, will nevertheless take the time to speak with students about the proceeding either before the event starts or after it has just
concluded. When events occur in open court, many of the judges will take
our shadow students back into chambers to answer questions and talk
about the particular event the students just observed. For instance, in one
state court family law case, the judge posted a proceeding involving a motion for sanctions. Following argument by counsel, the judge invited the
students to remain and then engaged them in a discussion on the role and
function of sanctions in a civil proceeding. The judge then asked each of
the students how they would rule on the motion and why they would rule
that way. Similarly, participating lawyers frequently will instruct students
to arrive at proceedings early to brief them on the nature of the event or
the case, sometimes instructing them to meet at the firm's offices to accompany them to the courthouse. Uniformly, the state and federal judges who
participate in Florida Coastal's shadow program have been very generous
with their time by speaking with students who attend shadow events in
their courtrooms.
Third, developing a shadow program requires successfully promoting
the program among the student body. The two principal avenues for informing students at Florida Coastal have been through emails and orientation meetings. The initial email announcement introducing the program to
the student body was sent several weeks before the program began in November of 2008.38 That first email communication, sent in September, described the program, explained its purpose, and provided information on a
scheduled orientation for interested third-year students." A few weeks
later, however, we realized that the completion of the website was going to
be delayed by several weeks, and a second email was sent updating the
students on the status of the website. This second email also provided
them with a question and answer format in the body of the email that gave
the students detailed information on how the program would operate and
information on the purpose and nature of the program.4 0
To participate in the program, students are required to attend one
thirty-minute orientation session. Each semester, several orientation sessions are scheduled for students interested in participating. Originally,
Karen Millard and I conducted the orientation sessions. However, since
the fall of 2010, we have had the assistance of a student selected to serve as
38. E-mail from Robert Hornstein, Assistant Professor of Law, Fla. Coastal Sch. of Law, to
Pamela Graham, Admin. Assistant, Fla. Coastal Sch. of Law (September 8, 2008, 09:34 EST) (on file
with author). As noted earlier, the program was initially only open to third-year students.
39. Id.
40. E-mail from Robert Hornstein, Assistant Professor of Law, Fla. Coastal Sch. of Law, to
Pamela Graham, Admin. Assistant, Fla. Coastal Sch. of Law (September 24, 2008, 08:19 EST) (on file
with author).
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a paid shadow fellow who manages the posting of shadow events and conducts orientations for new students.4 ' Orientation sessions cover the purpose of the program, how students benefit from participating, the operation
of the website, instructions on how to register for an event, and information
on professionalism issues, such as arriving on time to scheduled events,
proper attire, and event decorum. 42 Within several days to a week following an orientation, students who attend the orientation are added to a list
of participating students by our Information Technology Department.
Upon being added to that list, they have access to the website to register
for events. A username and password are needed to access the website to
register for a posted event or to actually post an event (if you are a participating attorney or judge).
In planning the program and designing the website, we attempted to
anticipate problems that might arise in operating the program. One concern we identified at the outset was with event cancellations and student
cancellations. Hearings, trials, mediations, depositions, and other case-related proceedings are frequently rescheduled or cancelled. So, on the one
hand, this was an issue that could not be avoided. On the other hand, we
wanted to educate students that while a registered event might be cancelled, such an event is a natural part of an active case. First, there is a
cancellation function built into the website that permits a participating
judge or law firm to cancel an event. Second, upon cancelling an event, the
website generates an automatic cancellation email notification to each student who has registered for that event. Third, during orientation sessions
we address the issue of event cancellations and explain the issue in the
context of what occurs in actual practice, emphasizing that all of the events
are part of active cases. Thus, cancellations and rescheduled proceedings
are part of the natural rhythm of a lawsuit. Because events can be cancelled at the last minute, we stress at the orientations that students have the
responsibility to check their emails on a regular basis, including immediately prior to leaving for the scheduled shadow event.
Relatedly, we were also concerned with students cancelling at the last
minute, and thereby depriving other students of the opportunity to register
for an event. To address this concern, we imposed a seventy-two-hour cancellation cut-off deadline, after which a student is not permitted to cancel
except for exceptional circumstances, such as illness. To date, the seventytwo-hour cancellation deadline has worked well, and only a very small
number of students have ever cancelled within the specified period. The
penalty for violating this rule is exclusion from the program. There has
41. See supra note 23 and accompanying text. The 2010 ABA E. Smythe Gambrell Professionalism Award included a $3,500 cash prize. The Shadow Program used the award money to fund a paid
student fellow who would assist Professor Karen Millard and me in managing the program. The use of
a student fellow proved very successful and Florida Coastal has since dedicated annual funding to support a paid shadow fellow each semester.
42. Since beginning the program, we have not had a single complaint concerning the conduct of a
student at a shadow event.
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never been a need to impose this penalty in the four years that the program
has been operating.
During the process of recruiting judges, it became apparent very early
that offering the option of having Florida Coastal post events was much
more appealing to them than using their own staff to post events. We
adapted to this preference and began obtaining docket information from
participating judges so that we might post events for them. The procedure
we adopted differs slightly between state and federal judges. For federal
judges, at the end of each week, each federal judge's chambers sends us the
upcoming week's scheduled docket; we select from those dockets the
events we want posted. Since we have had a shadow fellow available to
manage the posting of events, the judicial assistants for each federal judge
emails her chamber's docket to the shadow fellow every Thursday. By the
weekend, the shadow fellow has new events posted for the coming week.
After posting new events, the shadow fellow sends out an email announcement to registered shadow students informing them that new events have
been posted, along with information about the posting judge or firm and
the type of event that has been posted. In connection with posting the
proceedings of state court judges, the process differs slightly. Rather than
sending us a formal docket, most state court judges have their judicial assistants simply email us individual hearing dates and the nature of the proceeding. These emails are sent to the shadow fellow who then posts the
events on the website and notifies students with information about the new
events.
Another issue we addressed is the lack of frequent postings by a number of participating firms and attorneys. We have found that some firms,
though supportive of the program and willing to participate, simply do not
post shadow events regularly We have addressed this issue by making regular inquiries with the firm's contact person about available shadow events.
At the beginning of each semester, we make contact by email or telephone,
letting the firm know that the new semester is about to start and asking
them if they have any case proceedings scheduled over the next few months
that they would be willing to post as shadow events. Over the course of the
semester, we do follow-up contacts if the postings have lagged for a particular firm. Aside from these periodic contacts with participating firms, we
continue to build event capacity by adding firms and judges to the program.
As noted earlier, recruitment efforts continue on a rolling basis. As we
have grown, our recruitment efforts have been targeted to add firms with
specialized practices, such as bankruptcy and immigration.
V.

THE INSTRUCTIONAL VALUE AND USE OF A SHADOW PROGRAM
IN THE LAW SCHOOL CURRICULUM

A shadow program offers a useful pathway between the formal doctrinal instruction that takes place in the classroom and experiential learning
that occurs in a clinical setting or in an externship. Shadowing reinforces
substantive knowledge that students acquire in the classroom, exposes
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them to the mechanics of practice-based lawyering skills, and introduces
them to professional norms and values. While a shadow program is not a
substitute for either formal doctrinal instruction or skills-based instruction,
it nevertheless can serve a valuable role in helping law students connect
abstract concepts and classroom-acquired knowledge to real and concrete
lawyering applications. Whether in the limited space of a twenty-minute
motion hearing or a half-day mediation, a shadow program succeeds in immersing students in a practice-rich environment that allows them, through
observation, to see how formal doctrinal knowledge informs the many different types of activities lawyers perform.
The Carnegie Report's point that "because much of what experts
know is tacit . . . [i]t can be passed on by example, but often it cannot be
fully articulated" cogently illustrates the importance of observation in the
development and professional maturation of law students and young lawyers.4 3 Further, the Carnegie Report explains that according to theorists,
through observation, "it is possible to render important aspects of practice
explicit." 44 The value of a shadow program lies not just in observing lawyers perform discrete activities or observing the mechanics of specific lawyering skills, such as examining a witness, but also in observing the myriad
interactions that occur between lawyers, judges, clients, and other participants throughout the legal process and throughout a formal representational model. Observing lawyers carrying out actual representational
duties can be a useful tool to help students form what the Carnegie Report
describes as "the habits of mind needed for legal practice." 45 Thus,
shadowing can play an important role in helping bridge the abstract and
analytical instruction provided in the classroom with the practice-based
type of skills and decision-making process lawyers use in representing
clients.4 6
The traditional method of case-dialogue-driven instruction and learning that occurs in most law school classrooms can seem, and admittedly is,
far removed from the day-to-day lawyering activities that occur in a courtroom or a law office. Shadowing lessens that distance. It renders concrete
what before was abstract and foreign to a law student's narrow base of
professional experience and knowledge. For example, a student taking civil
procedure might be learning about oral depositions. Classroom instruction
likely will explain the use and purpose of a deposition, the formal requirements of noticing a deposition, the structure of a deposition, and, perhaps,
the type of questions that can be asked and objections that might be made.
43. CARNEGIE REPORT, supra note 3, at 26.

44. Id. at 26.
45. Id. at 97.
46. Id. at 96-97. The authors of the Carnegie Report discuss the importance of integrating symbolic analysis and conceptual modes of human thinking into a practical context. A shadow program
offers one type of instructional platform to assist law schools in building the critical bridge between the
analytical-driven doctrinal instruction provided in the classroom and the fluid and engaged contextbased skills required in practice.
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Typically, students learn the relationship and connection to other discovery devices and how Rule 2647 applies to the use of depositions. That
same student might also be taking a torts class and learning about negligence or intentional torts. If this student shadows a lawyer at a deposition,
his doctrinal-based instruction on depositions and torts is supplemented
and reinforced by observing the formal process of deposing a party or a
witness to an actual controversy involving claims of negligence or intentional wrongdoing. Instead of torts, it could be a real property title dispute
or, perhaps, an employment discrimination case. Context matters, and the
lack of context in a traditional classroom teaching venue is a significant
impediment to effective instruction. For instance, I teach civil procedure
and semester after semester, like all civil procedure instructors, I strive to
bring clarity and purpose to the menagerie of concepts and procedural
rules covered in a first year civil procedure course. But, inevitably, I find,
for most of my students, clarity remains elusive without context.4 8
In his book, The Shame of American Legal Education, Alan Watson

forcefully examines the limits of casebook-based instruction and the lack of
context:
The primary teaching tool in mainstream law classes is the
casebook. Students are expected to work on a few cases,
abridged and torn out of context, and with no overall theoretical background. Do the casebooks make it easy for students to learn the law? No. Indeed they are renowned for
making law learning extremely difficult.4 9
Observing an actual deposition puts meat on the bones of a student's
general understanding that is drawn from the rules and excerpted cases
from a textbook. Exposure to the actual process of deposing a party or
witness makes the rules that govern depositions relevant in a practical
sense. Further, the student's fund of knowledge is broadened and deepened when the participating lawyer shares with the student such things as
who the deponent is, why he is being deposed, and how the deposition
relates to the larger issues in the case. Again, the abstract is rendered concrete and the student's knowledge is given context. Shadowing also permits students to acquire a closer understanding of the relationship between
substance and procedure. Whether the case is about negligence or a commercial contract dispute, the student, through observation, learns how facts
47. FED. R. Civ. P. 26.
48. Natasha T. Martin, Allegory From The Cave: A Story About A Mis-Educated Profession and
The Paradoxical Prescription, 9 LEWIS & CLARK L. REV. 381, 390 (2005) (commenting that while legal
education has evolved, it "still falls short of the type of contextualized experience necessary to train
whole persons"); CARNEGIE REPORT, supra note 3, at 115. The importance of context is echoed in the
Carnegie Report. The authors point out that "[t]he practice of law is, ultimately, a matter of engaged
expertise. Like the experienced physician, the legal professional must move between the detached
stance of theoretical reasoning and a highly contextualized understanding of client, case and situation."
Id.
49.

ALAN WATSON, THE SHAME OF AMERICAN LEGAL EDUCATION 79 (1st ed. 2005).
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shape and inform formal doctrinal concepts like duty, breach, causation,
consideration, conditions precedent, or damages. The example just discussed was a deposition, but shadowing can provide an equally effective
platform for virtually any sphere of lawyering activity or any subject matter
area.
Perhaps rather than a deposition, the shadow event might be a motion
to dismiss for lack of personal jurisdiction. In a civil procedure case, the
student, as generations of law students before him, will try to make sense of
the confusing array of personal jurisdiction decisions covered in most civil
procedure classes. Minimum contacts, purposeful availment, and all manner of subsidiary formulations cloud the heads of first-year civil procedure
students. But what do these elastic and elusive abstract concepts really
mean, and how are they relevant to an actual case or to the parties in the
case? How are they applied and how do they make their way into the
narrative of an actual legal controversy?
For the student observing a motion to dismiss based on lack of personal jurisdiction, his classroom knowledge and understanding of the law of
personal jurisdiction is supplemented and reinforced by observing how
these doctrinal concepts apply in the context of a live controversy.
Shadowing helps synthesize a student's knowledge acquired through formal classroom instruction. Students can begin to formulate a deeper understanding of the relationship between the abstract concept and the
anatomy of an actual case-what is at stake for the litigants, the role and
function of the court, and the mechanics of the lawyering process. In this
hypothetical shadow event, the central concern is personal jurisdiction. At
another hearing it might be a Rule 11 sanctions issue,50 a post-judgment
motion, a discovery matter, or, perhaps, enforcement of a choice of law
provision. Or it might involve a non-contested matter such as a real estate
closing or an administrative hearing for a zoning variance. The subjects
and issues are almost endless.
The important feature of this core component of a shadow program is
that early in their development, students are immersed in and are exposed
first-hand to the application of the law and the lawyering process, which
brings me back to Karl Llewellyn's point that "the thing remains the doing."" A shadow program provides a practice-based instructional platform
for students to learn about the doing of the law. With that being said, the
doing of the law necessarily embraces more than just knowledge of the
mechanics of courtroom skills or technical knowledge, such as how to draft
a contract. It requires an amalgam of knowledge, skill, and judgment applied to dynamic and constantly evolving client problems.5 2 Shadowing
lawyers permits students to acquire a richer understanding of what Professor Ursula Weigold describes as the "subtleties of client characteristics, behavior, and needs, as well as about the required attention, flexibility, and
50. FED. R. Civ. P. 11.
51. Llewellyn, supra note 9, at 654.
52. CARNEGIE REPORT, supra note 3, at 82.
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responses a lawyer must use to guide the working relationship."" Thus, a
shadow program presents an opportunity to expose students to far more
than just the mechanics of lawyering.
A shadow program is also a useful platform to introduce students to
professional and ethical norms and values. Roy Stuckey and the other authors of Best Practices observed that "we should be . . . educating students

about the traditions and values of the legal profession, by serving as role
models, and by striving to infuse in every student a commitment to professionalism." 54 There is a thoughtful body of commentary on teaching professionalism and ethics in the law school curriculum." However, there is
an adage that "professionalism is caught and not taught."5 6 While I do not
53. Weigold, supra note 12, at 690-91
54. STUCKEY, supra note 10, at 28; see, e.g., Nicola Boothe-Perry, Professionalism's Triple E
Query: Is Legal Academia Enhancing, Eluding, or Evading Professionalism?,55 Lov. L. REV. 517, 541
(2009) (stating that "[in most law schools, professionalism is largely identified with the standard version of legal ethics ... through courses such as Professional Responsibility ... [thereby] marginaliz[ing]
its importance to malleable law students"); Bridget McCormack, Teaching Professionalism,75 TENN. L.
REV. 251, 261 (2008) (noting that "professionalism is not taught uniformly in law schools [and that]
[1]aw schools could teach professionalism more effectively by mandating participation in clinical
courses"); Paula M. Young, Teaching Professional Ethics To Lawyers And Mediators Using Active
Learning Techniques, 40 Sw. U. L. REV 127, 136 (2010) (observing that "[tihe law school environment
also contributes to the lack of student interest in professional ethics. Law schools, facing higher operating costs and increasing demands on their financial and human resources, may simply opt to teach legal
ethics in the large-class format with the simple objective of helping students pass the Multistate Professional Responsibility Examination ('MPRE').").
55. STUCKEY, supra note 10, at 73-76; e.g., Stephen McG. Bundy, Ethics Education in the First
Year: An Experiment, 58-AUT LAW & CONTEMP. PROBs. 19 (1995); Bruce A. Green, Less is More:
Teaching Legal Ethics in Context, 39 WM. & MARY L. REV. 357, 359 (1998); see McCormack, supra note
54; Carrie Menkel-Meadow & Richard H. Sander, The "Infusion" Method at UCLA: Teaching Ethics
Pervasively, 58-AUT LAW & CONTEMP. PROBs. 129, 129-37 (1995); Russell G. Pearce, Teaching Ethics
Seriously: Legal Ethics as the Most Important Course in Law School, 29 Lov. U. CHI. L.J. 719, 735-36
(1998); see also Alan M. Lerner, Using Our Brains: What Cognitive Science and Social Psychology
Teach Us About Teaching Law Students to Make Ethical, ProfessionallyResponsible, Choices, 23 QUINNIPIAc L. REV. 643, 655 (2004) (addressing the issue that "knowledge of the rules and legal analysis,"
things taught inside the classroom, "do not necessarily lead to ethical, professionally responsible action"); Thomas D. Morgan, Use of the Problem Method for Teaching Legal Ethics, 39 WM. & MARY L.
REV. 409, 414 (1998) (arguing the benefits of using problems to teach legal ethics instead of traditional
case study); E. Michelle Rabouin, Walking the Talk: Transforming Law Students Into Ethical Transactional Lawyers, 9 DEPAUL Bus. L.J. 1, 3-8 (1996) (noting that although "every ABA-approved law
school in the U.S. has incorporated some form of legal ethics into its law school curriculum . . . [research] reveals that traditional legal ethics courses do not foster moral or ethical development in law
students . . . ."); See generally Donald E. Campbell, Raise Your Right Hand and Swear to Be Civil:
Defining Civility as an Obligation of Professional Responsibility, 47 GONZ. L. REV. 99, 138-39 (2012)
(explaining "professionalism ... is not the same thing as legal ethics.... [and that] ethical obligations
can be seen as the shall-nots of lawyering, and professionalism as creating affirmative obligations of the
lawyer to the broader society."); Dane S. Ciolino, Redefining Professionalism as Seeking, 49 Loy. L.
REV. 229, 233-34 (2003) (quoting a Georgia Supreme Court justice as saying, "ethics is that which is
required and professionalism is that which is expected."); N. Gregory Smith, Ethics v. Professionalism
and the Louisiana Supreme Court, 58 LA. L. REV. 539, 557 (1998) (stating that the Louisiana Supreme
Court set forth a court order defining legal ethics and "saying that professionalism starts where ethics
leaves off"); Win. Reece Smith, Jr., Comment, Teaching and Learning Professionalism,32 WAKE FOREST L. REV. 613, 618 (1997).
56. In 2008, a professionalism consortium was held at Cumberland School of Law in Birmingham, Alabama. That event was written about in an Alabama Bar publication, The Alabama Lawyer.
In a short introductory piece on that professionalism consortium, the executive director of the Alabama
Bar, Keith B. Norman, noted that "it has been said that professionalism is caught and not taught" and
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agree entirely with this aphorism, it does put into clearer focus how a
shadow program can assist in the ethical and professional development of
law students. Shadowing lawyers to hearings allows students to observe an
almost limitless combination of instances of both professional and unprofessional behaviors in an unlimited number of circumstances.
Through observation, students can learn about professional values and
traits such as honesty, candor, integrity, respect for the judicial process,
diligence, civility, commitment to a client's cause, commitment to justice,
professional judgment, and passion for justice." Students observe how
lawyers interact with other lawyers, with court personnel, and with clients
and other participants in the legal process. This feature of a shadow program reaches to all aspects of professionalism and ethics. How does a lawyer comport himself in a proceeding when the lawyer is displeased with
either his treatment by the court or the court's treatment of his client?
Does he raise the issue, and how is the issue raised? How does a lawyer
handle insults from an opposing counsel directed either at the lawyer himself or client? How does a lawyer interact with judicial staff? With a witness in the course of a judicial proceeding?
Participation in Florida Coastal's shadow program is linked to the
school's continuing professionalism education degree requirement.5 9 Students must complete six hours of professionalism education outside of the
classroom. A student attending a shadow event is eligible for one hour of
professionalism credit if within thirty days of the event he submits a memorandum detailing what he learned about professionalism from attending
the shadow event.6 0
A shadow program is a particularly effective vehicle for exposing students to the basic tenets of professionalism because students see the contrasting and often divergent ways in which lawyers meet and breach their
professional and ethical responsibilities. Students can draw valuable identity-shaping lessons from observing good and bad lawyering behaviors. For
instance, students attending a hearing at which a lawyer arrives late, or,
that as a young boy he had "caught the importance of professionalism by observing how [certain rolemodel lawyers] conducted every aspect of their lives." Keith B. Norman, Executive Director's Report:
Models of Professionalism, 69 ALA. L. 167, 169 (2008).
57. See Nathaniel C. Nichols, Modeling Professionalism:The Process From a Clinical Perspective,
14 WIDENER L. Symp. J. 441, 446 (2005) (explaining that observing assigned court hearings as part of a
clinical experience "helps to develop an awareness of not only the importance of the lawyers' behavior,
but also the behavior of the parties involved in the litigation."); see also Martin, supra note 48, at 413
(arguing that "by modeling professionalism and engaging transparently, law professors and senior lawyers contribute to the self-esteem of students and junior lawyers and support a movement towards a
self-integrative practice of law.").
58. STUCKEY, supra note 10, at 80-83 (defining professionalism and examining the values that
inform professionalism).
59. FLA. COASTAL SCH. L., STUDENT HANDBOOK, Sec V F (2010).
60. The students submit their memoranda to Professor Karen Millard or me, and we review and
approve the submission for professionalism credit. Whether the shadow event is a two-hour proceeding
or a thirty-minute hearing, the student is eligible for one hour of credit.
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more substantively, is unprepared, teaches students far more about the importance of preparation and why arriving late is unprofessional than classroom instruction can accomplish.
Through observation, students also learn about the role of civility and
how it bears on the duty of zealous advocacy.6 1 In the short time that Florida Coastal's shadow program has been operating, students have observed
attorneys arriving late to a hearing, attorneys who were unprepared, attorneys being rude to opposing counsel, and attorneys who were disrespectful
to the court. In all of these instances, students get direct exposure to the
norms of professionalism and to the values that inform those norms. Students can compare and contrast the different modes of behaviors they observe and begin to develop an understanding of what professionalism and
ethics embrace. Very simply, they begin to form an understanding of why
professionalism and ethics is central to the fair administration of justice and
the integrity of the adversarial process.
VI.

CONCLUSION

The role and purpose of a shadow program is to provide an effective
and supportive instructional platform that can help law schools bridge
classroom doctrinal instruction and the regime of lawyering skills that law
students will need to function competently in the courtroom and the law
office. Students, throughout their three years of law school, can develop a
concrete understanding of many different parts and elements of the lawyering process. A shadow program helps students better understand how the
formal doctrinal knowledge they learn in the classroom is actually applied
and used in a representational setting. To this extent, a shadow program
supports and supplements classroom instruction. The opportunity to attend and observe many different types of proceedings and events involving
different lawyers and judges over a three-year period permits students to
integrate their formal knowledge about the rules and substantive law that
govern such proceedings into a practical framework. They learn, through
observation, the range of behaviors and lawyering skills that inform the
process of effective advocacy. As noted earlier, the abstract is rendered
concrete, and what seemed remote and foreign in a classroom is made
more immediate and more familiar.
61. See Campbell, supra note 55, at 142 (explaining that civility is distinct from ethics and "does
not neatly fit within the [concept of professionalism]."); Melissa S. Hung, A Non-Trivial Pursuit: The
California Attorney Guidelines of Civility and Professionalism, 48 SANTA CLARA L. REV. 1127, 1137
(2008) (commenting that the California Bar, "recognizing the apparent tension between civility and the
nature of the adversarial system, . . . proposed the implementation of a state-wide aspirational code of
professionalism."); Raymond M. Ripple, Learning Outside the Fire: The Need for Civility Instruction in
Law School, 15 NOTRE DAME J.L. ETmics & PUB. POL'Y 359, 360 (2001) (commenting that "civility is
often confused with other terms such as ethics and professionalism, yet the three terms are analytically
distinct"); contra Christopher J. Piazzola, Ethical Versus ProceduralApproaches to Civility: Why Ethics
2000 Should Have Adopted a Civility Rule, 74 U. CoLO. L. REv. 1197, 1214 (2003) (arguing that "civility
is primarily an ethical issue" because "the purpose of civility is to promote respect for others, aligning it
more closely with ethical responsibilities than with procedural rules").
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Another important benefit of a shadow program is its efficacy as a
platform to introduce law students to the basic tenets of professionalism
and ethics. Once again, formal rules and values discussed in the classroom
are given practical context. Through observation, students learn the contours and bounds of professional and unprofessional behavior and develop
a concrete understanding of both professionalism and legal ethics.
According to the authors of the Carnegie Report, a "common problem
of professional education is how to teach the complex ensemble of analytic
thinking, skillful practice, and wise judgment on which each profession
rests."6 2 A shadow program is one specific instructional tool available to
law schools to assist in tackling this enduring and taxing problem. To this
extent, a shadow program offers a useful platform to address the "common
task [of] "preparing students ... to think, to perform, and to conduct themselves like professionals."6 3 Students participating in a shadow program
gain a deeper and broader understanding of the lawyering process and,
through observation, each of these "signature pedagogies" is furthered and
strengthened.6 4

62. CARNEGIE
63. Id.
64. Id.

REPORT,

supra note 3, at 27.

